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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
THE PLANT HEALTH (AMENDMENT) (EU EXIT) REGULATIONS 2020 
(PH/05) 
THE PLANT HEALTH (AMENDMENT) (No.2) (EU EXIT) REGULATIONS 2020 
(PH/06) 
 
A brief explanation of law that the proposals amend 
 
The Plant Health (Amendment) (EU Exit) Regulations 2020 (PH/05) 
 
PH/05 amends the EU Plant Health Regulation (Regulation (EU) 2016/2031 of the 
European Parliament and the Council) and other tertiary EU plant health EU 
legislation to make them operable for Great Britain post Implementation Period (IP) 
completion day.  The purpose of the EU Plant Health Regulation is to reduce 
biosecurity risks, strengthen the current plant health regime and protect the 
environment from the spread of harmful plant pests and diseases. 
 
PH/05  amends the EU Plant Health Regulations to enable a functioning  GB wide 
import regime for plant, plant products,  wood, wood products and bark from the 
end of the IP.  PH/05 makes essential operability changes to ensure continued 
functioning of plant health phytosanitary controls within GB and between GB and 
the EU after the end of Transition Period. The details of this regime have been in full 
consultation, at policy level from UK Devolved Administrations.   
 
EU tertiary legislation amended by PH/05 
 

• Commission Implementing Decision  (EU) No 2005-51 allowing a temporary 
derogation from certain provision in respect of the importation of soil 
contaminated by pesticides or persistent organic pollutants for 
decontamination purposes; 

• Commission Implemented Regulation (EU) 2017/2313 setting out the format 
specifications of the plant passport for movement within the Union territory 
and the plant passport for introduction into, and movement within, a protected 
zone (redefined to have the same meaning within PH06 – Pest Free Area 
(PFA)); 

• Commission Implementing Regulation (EU) 2018/2018 laying down specific 
rules concerning the procedure to be followed in order to carry out the risk 
assessment of high risk plants, plant products and other objects within the 
meaning of Article 42(1) of Regulation (EU) 2016/2031 of the European 
Parliament and of the Council; 

• Commission Delegated Regulation (EU) 2019/827 on criteria to be fulfilled by 
the professional operators in order to comply with the conditions set out in 
Article 89(1) point (a) of Regulation (EU) 2016/2031 of the European 
Parliament and of the Council and procedures to ensure that those criteria 
are met; 

• Commission Delegated Regulation (EU) 2019/829 supplementing Regulation 
(EU) 2016/2031 of the European Parliament and of the Council on protective 
measures against pests of plants, authorising Member States to provide for 
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temporary derogations in view of official testing, scientific or educational 
purposes, trials, varietal selections, or breeding; 

• Commission Implementing Regulation (EU) 2019/2148 laying down specific 
rules concerning the release of plants, plant products and other objects from 
quarantine stations and confinement facilities pursuant to Regulation (EU) 
2016/2031 of the European Parliament and of the Council. 

 
In addition, PH/05 includes provision to remove all references to the EU from the 
Plant Health Act 1967.  It was the intention to deficiency fix the Plant Health Act 1967 
in anticipation of a possible  ‘no deal’ exit from the European Union on 31 October 
2019.  A previous EU Exit SI - The Plant Health and Veterinary Surgeons 
(Amendment etc.) (EU Exit) Regulations 2019 was due to contain these 
amendments, and consent was sought and obtained from the Scottish Parliament 
on 12/06/2019. However changes were made to the SI before it was laid and the 
provisions which included removal of EU references in the Plant Health Act were 
removed from the SI.   
 
The Plant Health (Amendment) (No. 2) (EU Exit) Regulations 2020 (PH/06) 
The main purpose of PH/06 is to create a list of Annexes under the retained EU law 
version of Commission Implementing Regulation (EU) 2019/2072 (the Phytosanitary 
Conditions Regulation.)    
The Phytosanitary Conditions Regulation establishes uniform conditions as regards 
to protective measures against pest of plants and plant products, wood, wood 
products and bark; it sets out the requirements for exporting countries to enable 
them to import into the EU.  

 
Summary of the proposals and how these correct deficiencies 
 
Where practical and appropriate, European legislation is being retained in UK law at 
the end of the IP. This includes legislation to ensure UK plant health and the wider 
environment continues to remain free of damaging plant pests and diseases. PH05 
and PH06 use the powers in the European Union (Withdrawal) Act 2018 to transfer 
legislative functions, correct other deficiencies and make consequential changes to 
achieve this aim; they also ensure for businesses and plant health operators who 
trade in plant and plant products, wood, wood products and bark across the UK 
borders are the same.    These instruments are drafted in such a way as to avoid 
policy changes and to maintain the status quo in so far as possible. 
 
PH05 lays the foundation of the post IP GB-wide Plant Health Regime.  Some of the 
amendments being made to these regulations are minor corrective amendments 
such as correcting references to ”Member State(s)”, amending hardcoded dates or 
removing provisions which are redundant.  
 
In some cases these amendments involve transferring non-legislative functions that 
are currently conferred by EU legislation upon the European Commission or Member 
States to the devolved administrations. These proposals only amend these EU 
Regulations to the extent necessary to allow them to operate after the UK’s 
withdrawal from the EU and again do not represent a change in policy.  
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Legislative functions, and the power to make Regulations, are transferred from the 
EU to the devolved administrations.  The power to make these Regulations is 
exercisable either solely by the Scottish Ministers or Secretary of State, but with 
provision that the Secretary of State cannot act in relation to Scotland unless the 
Scottish Ministers consent to that course of action. 
 
PH05 also includes a transitional provision which relates to the requirement for 
plants, and plant products to be accompanied by a phytosanitary certificate (PC) 
when being imported into GB from the EU.  This relates to the UK Government policy 
introducing a phased approach to the introduction of sanitary and phytosanitary 
(SPS) checks on EU goods entering GB at the end of the transition period. The 
transitional provision requires higher risk goods and those goods which, up to the 
end of the transition period required an EU plant passport, will all be required to 
enter GB with a PC for an initial 3 month period (January to 31 March 2021) after 
the end of the transition period.  From 1 April the requirement to have a PC will 
extend to all regulated plants, plant products and other objects will require a PC from 
the EU.  The aim of this provision is to ensure that lower risk goods are able to enter 
GB with minimal disruption after the end of the transition period.  
 
The Scottish Government is still considering the detail of the UKG ‘phased 
approach’, however we also recognise the need to prepare for the end of the 
transposition period.  We are therefore proceeding on the basis that we are notifying 
the Scottish Parliament now of our intention to consent to the inclusion of this 
provision in PH05, but invite the committee to note that the SG continues to engage 
with the UK Government on this issue.  
  
PH/06 establishes uniform conditions as regards to protective measures against 
pest of plants, plant products, wood and wood products and bark by the creation of 
an amendment to annexes to the Phytosanitary Conditions Regulation.  Each annex  
categories specific pests which pose a significant risk to plants in UK, if the pest 
should be considered for regulation and to identify specific control measures to be 
taken against it.   
 
These are the same principles which apply to the EU regime at present, but the 
outcome of this process will be a bespoke list of pest and commodities which need 
to be regulated to protect GB biosecurity, rather than the EU.  
 
Separate legislation will be brought forward at a later date in order to make 
legislative arrangements for Northern Ireland to enable with compliance with the 
Northern Ireland protocol. 
 
Revocations 
 
The following EU Regulations and EU Decisions are revoked by PH/05.  In the main 
and where appropriate, the content from the revoked EU law will transfer to the 
annexes of PH/06. 
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EU Regulations 

1. Commission Regulation (EC) No 1040/2002 establishing detailed rules for the 
implementation of the provisions relating to the allocation of a financial contribution 
from the Community for plant-health control and repealing Regulation (EC) No 
2051/97. 

2. Commission Regulation (EC) No 1756/2004 specifying the detailed conditions 
for the evidence required and the criteria for the type and level of the reduction of 
the plant health checks of certain plants, plant products or other objects listed in 
Part B of Annex V to Council Directive 2000/29/EC. 

EU Decisions 

3. Commission Decision 91/261/EEC recognising Australia as being free from 
Erwinia amylovora (Burr.) Winsl. et al. 

4. Commission Decision 93/360/EEC authorising the Member States to provide 
for derogations from certain provisions of Council Directive 77/93/EEC in respect 
of wood of Thuja L., originating in Canada. 

5. Commission Decision 93/365/EEC authorising the Member States to provide 
for derogations from certain provisions of Council Directive 77/93/EEC in respect 
of heat-treated coniferous wood, originating in Canada, and establishing the details 
of the indicator system to be applied to the heat-treated wood. 

6. Commission Decision 93/422/EEC authorising the Member States to provide 
for derogations from certain provisions of Council Directive 77/93/EEC in respect 
of kiln dried coniferous wood, originating in Canada, and establishing the details of 
the indicator system to be applied to the kiln dried wood. 

7. Commission Decision 93/423/EEC authorising the Member States to provide 
for derogations from certain provisions of Council Directive 77/93/EEC in respect 
of kiln dried coniferous wood, originating in the United States of America, and 
establishing the details of the indicator system to be applied to the kiln dried wood. 

8. Commission Decision 98/109/EC authorising Member States temporarily to 
take emergency measures against the dissemination of Thrips palmi Karny as 
regards Thailand. 

9. Commission Decision 2002/499/EC authorising derogations from certain 
provisions of Council Directive 2000/29/EC in respect of naturally or artificially 
dwarfed plants of Chamaecyparis Spach, Juniperus L. and Pinus L., originating in 
the Republic of Korea. 

10. Commission Decision 2002/887/EC authorising derogations from certain 
provisions of Council Directive 2000/29/EC in respect of naturally or artificially 
dwarfed plants of Chamaecyparis Spach, Juniperus L. and Pinus L., originating in 
Japan. 

11. Commission Decision 2003/248/EC authorising Member States to provide for 
temporary derogations from certain provisions of Council Directive 2000/29/EC in 
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respect of plants of strawberry (Fragaria L.), intended for planting, other than 
seeds, originating in Argentina. 

12. Commission Decision 2003/249/EC authorising Member States to provide for 
temporary derogations from certain provisions of Council Directive 2000/29/EC in 
respect of plants of strawberry (Fragaria L.), intended for planting, other than 
seeds, originating in Chile. 

13. Commission Decision 2004/200/EC on measures to prevent the introduction 
into and the spread within the Community of Pepino mosaic virus. 

14. Commission Decision 2005/775/EC amending Decision 2002/499/EC 
authorising derogations from certain provisions of Council Directive 2000/29/EC in 
respect of naturally or artificially dwarfed plants of Chamaecyparis Spach, 
Juniperus L. and Pinus L., originating in the Republic of Korea. 

15. Commission Decision 2005/359/EC providing for a derogation from certain 
provisions of Council Directive 2000/29/EC as regards oak (Quercus L.) logs with 
bark attached, originating in the United States of America. 

16. Commission Decision 2006/750/EC amending Decision 2005/359/EC as 
regards the ports of unloading of oak (Quercus L.) logs with bark attached, 
originating in the United States. 

17. Commission Decision 2007/212/EC amending Decision 2003/248/EC as 
regards the extension of the duration of temporary derogations from certain 
provisions of Council Directive 2000/29/EC in respect of plants of strawberry 
(Fragaria L.), intended for planting, other than seeds, originating in Argentina. 

18. Commission Decision 2007/221/EC amending Decision 2003/249/EC as 
regards the extension of the duration of temporary derogations from certain 
provisions of Council Directive 2000/29/EC in respect of plants of strawberry 
(Fragaria L.), intended for planting, other than seeds, originating in Chile. 

19. Commission Decision 2007/432/EC extending the period of validity of 
Decision 2002/499/EC in respect of naturally or artificially dwarfed plants of 
Chamaecyparis Spach, Juniperus L. and Pinus L., originating in the Republic of 
Korea. 

20. Commission Decision 2010/646/EU extending the period of validity of 
Decision 2002/499/EC in respect of naturally or artificially dwarfed plants of 
Chamaecyparis Spach, Juniperus L. and Pinus L., originating in the Republic of 
Korea. 

21.Commission Decision 2010/723/EU extending the period of validity of Decision 
2005/359/EC providing for a derogation from certain provisions of Council Directive 
2000/29/EC as regards oak (Quercus L.) logs with bark attached, originating in the 
United States of America. 

22. Commission Decision 2011/74/EU amending Decision 2003/248/EC as 
regards the extension of the duration of temporary derogations from certain 
provisions of Council Directive 2000/29/EC in respect of plants of strawberry 
(Fragaria L.), intended for planting, other than seeds, originating in Argentina. 
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23. Commission Decision 2011/75/EU amending Decision 2003/249/EC as 
regards the extension of the duration of temporary derogations from certain 
provisions of Council Directive 2000/29/EC in respect of plants of strawberry 
(Fragaria L.), intended for planting, other than seeds, originating in Chile. 

24. Commission Implementing Decision 2011/787/EU authorising Member States 
temporarily to take emergency measures against the dissemination of Ralstonia 
solanacearum (Smith) Yabuuchi et al. as regards Egypt. 

25. Commission Implementing Decision 2012/138/EU as regards emergency 
measures to prevent the introduction into and the spread within the Union of 
Anoplophora chinensis. 

26. Commission Implementing Decision 2012/270/EU as regards emergency 
measures to prevent the introduction into and the spread within the Union of Epitrix 
cucumeris (Harris), Epitrix papa sp.n., Epitrix subcrinita (Lec.) and Epitrix tuberis 
(Gentner). 

27. Commission Implementing Decision 2012/535/EU on emergency measures 
to prevent the spread within the Union of Bursaphelenchus xylophilus (Steiner et 
Buhrer) Nickle et al. (the pine wood nematode). 

28. Commission Implementing Decision 2012/697/EU as regards measures to 
prevent the introduction into and the spread within the Union of the genus Pomacea 
(Perry). 

29. Commission Implementing Decision 2013/780/EU providing for a derogation 
from Article 13(1)(ii) of Council Directive 2000/29/EC in respect of bark-free sawn 
wood of Quercus L., Platanus L. and Acer saccharum Marsh. originating in the 
United States of America. 

30. Commission Implementing Decision 2014/356/EU amending Implementing 
Decision 2012/138/EU as regards the conditions of introduction into and movement 
within the Union of specified plants to prevent the introduction and the spread of 
Anoplophora chinensis (Forster). 

31. Commission Implementing Decision 2014/679/EU amending Implementing 
Decision 2012/270/EU as regards its period of application and as regards the 
movement to packing facilities of potato tubers originating in areas demarcated in 
order to prevent the spread within the Union of Epitrix cucumeris (Harris), Epitrix 
similaris (Gentner), Epitrix subcrinita (Lec.) and Epitrix tuberis (Gentner). 

32. Commission Implementing Decision (EU) 2015/179 authorising Member 
States to provide for a derogation from certain provisions of Council Directive 
2000/29/EC in respect of wood packaging material of conifers (Coniferales) in the 
form of ammunition boxes originating in the United States of America under the 
control of the United States Department of Defence. 

33.Commission Implementing Decision (EU) 2015/226 amending Implementing 
Decision 2012/535/EU as regards the definition of susceptible wood and measures 
to be taken in demarcated areas. 
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34. Commission Implementing Decision (EU) 2015/893 as regards measures to 
prevent the introduction into and the spread within the Union of Anoplophora 
glabripennis (Motschulksy). 

35. Commission Implementing Decision (EU) 2015/1199 recognising Bosnia and 
Herzegovina as being free from Clavibacter michiganensis ssp. sepedonicus 
(Spieckermann and Kotthoff) Davis et al. 

36. Commission Implementing Decision (EU) 2016/1359 amending Implementing 
Decision 2012/270/EU as regards emergency measures to prevent the introduction 
into and the spread within the Union of Epitrix cucumeris (Harris), Epitrix similaris 
(Gentner), Epitrix subcrinita (Lec.) and Epitrix tuberis (Gentner). 

37. Commission Implementing Decision (EU) 2017/427 amending Implementing 
Decision 2012/535/EU as regards measures to prevent the spread within the Union 
of Bursaphelenchus xylophilus (Steiner et Buhrer) Nickle et al. (the pine wood 
nematode). 

38. Commission Implementing Decision (EU) 2017/2187 extending the period of 
validity of Implementing Decision (EU) 2015/179 authorising Member States to 
provide for a derogation from certain provisions of Council Directive 2000/29/EC in 
respect of wood packaging material of conifers (Coniferales) in the form of 
ammunition boxes originating in the United States of America under the control of 
the United States Department of Defence. 

39. Commission Implementing Decision (EU) 2018/5 amending Implementing 
Decision 2012/270/EU as regards the symptoms of Epitrix cucumeris (Harris), 
Epitrix papa sp. n., Epitrix subcrinita (Lec.) and Epitrix tuberis (Gentner) and the 
establishment of relevant demarcated areas. 

40. Commission Implementing Decision (EU) 2018/618 amending Implementing 
Decision 2012/535/EU as regards measures to prevent the spread within the Union 
of Bursaphelenchus xylophilus (Steiner et Buhrer) Nickle et al. (the pine wood 
nematode). 

41. Commission Implementing Decision (EU) 2016/2004 amending Implementing 
Decision 2013/780/EU providing for a derogation from Article 13(1)(ii) of Council 
Directive 2000/29/EC in respect of bark-free sawn wood of Quercus L., Platanus L. 
and Acer saccharum Marsh. originating in the United States of America. 

42. Commission Implementing Decision 2018/638 establishing emergency 
measures to prevent the introduction into and spread within the Union of the 
harmful organism Spodoptera frugiperda (Smith). 

43. Commission Implementing Decision (EU) 2018/1503 establishing measures 
to prevent the introduction into and the spread within the Union of Aromia bungii 
(Faldermann). 

44. Commission Implementing Decision (EU) 2019/1598 of amending 
Implementing Decision (EU) 2018/638 establishing emergency measures to 
prevent the introduction into and the spread within the Union of the harmful 
organism Spodoptera frugiperda (Smith) 
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45.  Commission Implementing Decision (EU) 2019/1739 establishing 
emergency measures to prevent the introduction into and the spread within the 
Union of Rose Rosette Virus. 

46. Commission Implementing Decision (EU) 2019/2032 establishing measures 
to prevent the introduction into and the spread within the Union of Fusarium 
circinatum Nirenberg & O’Donnell (formerly Gibberella circinata) and repealing 
Decision 2007/433/EC. 

47. Commission Implementing Regulation (EU) 2018/2019 establishing a 
provisional list of high risk plants, plant products or other objects, within the 
meaning of Article 42 of Regulation (EU) 2016/2031 and a list of plants for which 
phytosanitary certificates are not required for introduction into the Union, within the 
meaning of Article 73 of that Regulation. 

48. Commission Implementing Regulation (EU) 2020/885 as regards measures 
to prevent the introduction into and the spread within the Union of Pseudomonas 
syringae pv. actinidiae Takikawa, Serizawa, Ichikawa, Tsuyumu & Goto. 

49. Commission Implementing Regulation (EU) 2020/1191 establishing 
measures to prevent the introduction into and the spread within the Union of 
Tomato brown rugose fruit virus (ToBRFV). 

50. Commission Implementing Regulation (EU) 2020/1164 providing for a 
temporary derogation from certain provisions of Implementing Regulation (EU) 
2019/2072 in respect of measures to prevent the introduction into and the spread 
within the Union of the pest Agrilus planipennis Fairmaire from Canada and the 
United States. 

51. Commission Implementing Regulation (EU) 2020/1199 of 13 August 2020 
amending Annex VI to Implementing Regulation (EU) 2019/2072 to temporarily 
prohibit the introduction into the Union of certain fruits originating in Argentina to 
prevent the introduction into and the spread within the Union of Phyllosticta 
citricarpa (McAlpine) Van der Aa. 

52. Commission Implementing Regulation (EU) 2020/1201 of 14 August 2020 as 
regards measures to prevent the introduction into and the spread within the Union 
of Xylella fastidiosa (Wells et al.). 

 
Explanation of why the change is considered necessary 
 
Without amendment, many of the provisions within the above retained EU legislation 
would be inoperable.  The instrument uses powers in the European Union 
(Withdrawal) Act 2018 to correct deficiencies to enable these functions to continue 
to be exercised by relevant UK public authorities.  Additionally, without technical 
drafting amendments to both PH05 (the foundation of the post-IP regime) and PH06 
(on pests categorisation annexes), the current plant heath and GB –wide plant 
health regime would not operate effectively. The amendments will ensure that the 
regime outlined above will continue to function smoothly after IP completion day. 
  
Scottish Government categorisation of significance of proposals 
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The Scottish Government considers that in general PH/05 and PH/06 fall within 
Category B. These SIs address deficiencies that arise as a result of withdrawal from 
the EU ensuring the appropriate transfer of functions to maintain the effective 
operation of GB wide plant and plant products (including wood and wood timber) 
plant health import regime outlined above. They  also update references which are 
no longer appropriate once the UK has left the EU and aim to ensure continuity of 
law and operability on exit day.  
 
Where PH/05 and PH/06 make provision for exercise of functions – including 
legislative functions of making regulations - they do so in a manner consistent with 
the devolution settlement discussed below, in particular conferring functions with on 
the Secretary of State acting with the consent of the Scottish Ministers or on the 
Scottish Ministers directly. 
 
Impact on devolved areas 
 
Plant Health is a devolved  area,  however our primary objective in working with UK 
Government on these amendments has been to ensure that Scottish Ministers can 
continue to effectively manage these policy areas and that the devolution settlement 
is respected. The Scottish Government considers that the amendments contained 
in this SI constitute a pragmatic approach to ensure the continued effective operation 
of the Plant Health regime in GB after the end of the implementation period.  
 
These instruments respect the current devolution settlement by ensuring that 
Scottish Ministers have an appropriate role in relation to Scotland.  Going forward 
provision is made so that in relation to Scotland functions exercisable within 
devolved competence will be exercisable either solely by the Scottish Ministers or in 
some cases also the Secretary of State, but with provision that the Secretary of State 
cannot act in relation to Scotland unless the Scottish Ministers agree to that course 
of action. 
 
 
Summary of stakeholder engagement/consultation 
 
The Scottish Government is in regular contact with all its stakeholders regarding the 
move towards leaving the EU. This instrument does not amount to a change in policy 
and is being made to avoid deficiencies and inoperability arising as a result of the 
UK’s withdrawal from the EU. There has been no formal public consultation 
regarding this instrument. 
 
Scottish Government policy officials have engaged with Defra as part of UK-wide 
consultations to stakeholders on the approach being taken to correct deficiencies in 
the plant health regime. The consultation informed stakeholders that the laws and 
rules that currently exist while we are part of the EU will, as far as possible, continue 
to apply after exit. They set out that in some cases changes are required in order to 
correct deficiencies arising as a result of exit and outlined the relevant changes. 
 
Other impact assessments 
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No other impact assessments have been carried out and the UK Government do not 
intend to produce an impact assessment for the proposed regulations. 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The provisions were made by the UK Ministers level to reflect the GB wide approach 
taken in the subject matter dealt with in the Regulations.  Scottish Ministers consider 
that consenting to the Regulations is the most effective and transparent way to make 
changes to address deficiencies at the same level. Officials have worked with UKG 
to ensure the drafting delivers for our interests and respects devolved competence 
in Scotland. 
 

Intended laying date of instrument 
 
We understand that both will be laid around 20 October 2020. The instruments will 
be laid in draft as the proposed regulations are subject to affirmative procedure.  
 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
 
It is expected that the Scottish Parliament will have 28 days to consider this 
notification.  The SIs will be laid as draft affirmatives around 20 October and at this 
stage it is not clear when they will be debated it is not expected to be until the middle 
of November at the earliest. 
 
Information about any time dependency associated with the proposal 
 
It is essential that this instrument is in force for IP completion day to ensure that 
legislation is operable to enable the continued administration and regulation of the 
GB wide-plant health regime. 
 
Significant financial implications 
 
There are not expected to be any significant financial implications associated with 
the proposed instrument. 

 
 


